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Me)xayHapoOHOMY YaCTHOMY MpaBy CBONCTBEHHbI CBOM Cleunguyeckmne npuemsl 1
CpeAcTBa peryampoBaHms npas n 06493aHHOCTEN Y4aCTHUKOB FparKAaHCKNX
NPaBOOTHOLLUEHW MEXAYHapOAHOro XxapakTepa.

BbipensaloTca ABa MeTOAa: KOJIJZIM3UOHHLIA U MaTepuaano-npaBOBoﬁ.

KoNNN3NOHHbIW MeTop, [eliCTBYET NoCcpenCcTBOM NPUMEHEHUS KOJITM3NOHHOW HOPMBbI,
KoTopas onpenenseT NpaBo Kakoro rocygapctea byaeT perynmpoBaTth
COOTBETCTBYlOLLEEe OTHOoLIeHMe. TakuM 0b6pa3oM, KOJIJIN3MOHHLIA METO peryiMpoBaHuns
NencTByeT rnocpeacTsom obpalleHns K KoIM3MOHHON HOpMe, KOTOpas, B COBOKYMHOCTH
C onpenesieHHoN MaTepuabHbIi HOPMOW, COCTABAAET KOJIJIM3NOHHBIA MEXaHN3M
peryampoBaHms.

MaTepuanbHbli MeTOA perysimpoBaHUa CylLlecTByeT B ABYX popMax. NepBas -
MeXXAyHapoaHo-npasoBas. OHa nMeeT MeCcTo NpPU HaIM4NU MaTepuasibHON
(HEKOJIJTM3MOHHOW) HOPMbI, YHUMPULMNPOBAHHON MEXAYHAPO4HbLIM OOrOBOPOM, KOTOpas
perynupyeT OoTHOLIEeHUs HenocpeacTeeHHo. BTopoe npossrieHne MmaTepuasibHO-
NMpaBOBOro MeToAa 3akJ/lo4aeTCsa B 4eNCTBUMN HALMNOHaIbHbIX MaTepuasibHbIX HOPM,
cneymasnbHO OPUEHTUPOBAHHbLIX Ha perysinpoBaHne OTHOLLEHUN, BXOOALMX B NpegMeT
MeXXOYyHapo4HOro 4YacTHOro rnpasa.

OT naT. cnoBa collisio — cTonkHoBeHMe. Korga roBopaT 0 KOJIJIM3UM 3aKOHOB, TO UMeT
B BMAY HEOBXOAMMOCTb BbibOpa Mexxay HUMN ONa peLleHns cnopa Uam BO3HUKLLErO
Bonpoca B obnactu MUTI...

MUY BO3HMKIIO NEPBOHAYAIbHO UCK/TIOUYNTESIbHO KaK KOJIJIM3MOHHOE MpPaBo, U A0 CUMX Mop
B psZle roCy/1apCTB OHO PAacCMaTPUBAETCA B KaYeCTBe TakoBOro.

NOCKOJIbKY KOJIJIN3UOHHAA HOPMa — HOPMa OTCbIJIOYHOIoO Xapakrepa, el0 MOXXHO
MOJIb30BaTbCHA TOJIbKO BMECTE C KaKUuMn-nmbo matepurasbHO-NPaBOBbIMU HOPMaMU, K
KOTOPbIM OHa OTCbIJIaeT, — HOPMaMU 3aKOHO4aTeNbCTBa, pewarwmmMmm Bonpoc no
CyLLecTBY. XOTH KOJUIN3NOHHAsA HOPMa YKa3blBaeT JIMLb, 3aKOHbl KAKOW CTPaHbl JOJIXKHbI
ObITb MPUMEHEHbLI, €€ HesNb3s pacCMaTPUBaTb KakK YACTO OTCbIJIOYHYI0. BMecTe ¢
MaTepunasibHO-NMPaBOBON HOPMOW, K KOTOPOM OHa OTChbINIaeT, KOJJIM3NOHHAs HOpMa
Bblpa)kaeT onpeaeneHHoe npaBusio NnoBefeHnsa anaa y4acTHUKOB rpa>kgaHCKoro
obopoTa.


https://www.evkova.org/#evkova

HeLooCTaTKy KONNIM3NOHHOIO MeToa COCTOAT B CliefyloLleMm:

l)npnMmeHeHne KONJM3NOHHOW HOPMbI, OTCblaloWEN K NMpaBy MHOCTPAHHOIO
rocygapcTBa, YC/IOXKHSAET AeATeNbHOCTb CyAa UM MHOMo opraHa rocygapcrBa, KOTOPbIN
0653aH B CU1y MeXAYyHapo4HOro AOroBopa UM BHYTPEHHEro 3aKOHa Ha OCHOBaHUK
KOJIJIN3NOHHOW HOPMbI MPUMEHATb NHOCTPAHHOE NMPaBo, a YCTAHOBUTbL €ro cogep>xaHue
He TaK MpocTo.

2) NpMMeHeHne 3Toro MeToda He crnocobcTByeT obecnevyeHuto eanHoobpasmsa npu
peLIeHNN KOHPNKTHbBIX CUTYaL M, MOCKOJbKY B Pa3/INyHbIX roCyaapcTBax
KOJIJIN3MOHHbIE HOPMbl B OTHOLLUEHNM OOHOI0 U TOro XKe npegmeTa MOryT U He
coBnanaTtb. CnenoBaTesibHO, KOHEYHbIN pe3ynbTaT 6yaeT 3aBUCETb OT TOro, B cyae
KaKoro rocyapcTBa pacCMaTpuUBaeTCs Crop.

3) Npy KONJIM3NOHHOM MeTOoZEe NPUMEHSIIOTCS, KakK NpPaBuo, HOpMbl obLLero xapakTtepa,
Nnpu3BaHHbIE PeryanpoBaTb BCe YAaCTHOMPaBOBbIe OTHOLUEHMWS, HE paCcCYUTaHHbIe Ha
OTHOLUEHUNSA C MHOCTPAHHbLIM 3J1IEMEHTOM.

O6beanHeHne B coctaBe MU KOMNM3NOHHBIX U MaTepPUasIbHO-MPAaBOBbLIX HOPM
OCHOBbIBAETCS Ha HEOHXOAMMOCTU ABYMS Pa3/INYHbIMU METOAAMU PEryINPOBaTh
O0JIHOPOAHbIE MO CBOEMY XapaKTepy OTHOLLUEHUS.

MaTepuanbHO-NpaBoBas HOPMa He OTChIJIaeT, a HenocpeacTBeHHO perynupyeTt
NPaBOOTHOLUEHMSA.

PacwmnpeHve npnmeHeHnsa MmaTepuasbHO-NMPaBoOBbIX HOPM, COOEPXKALLUXCA B
MeXXAYHapPOLHbIX COrjalleHnsax, HenocpencTBEHHO CBA3aHO C pa3BUTUEM
WHTEepHauMoHaNM3aunm Xo3sMCTBEHHON XNU3HW. bnarogapsa 3ToMy MeTo4y CO34atoTCA
eanHoobpa3Hble MaTepunasibHO-NMPaBOBbIE HOPMbI, Peryampytouine Toprosble,
MPON3BOACTBEHHbIE, HAYy4YHO-TEXHUYEeCKMEe, TPaHCMOPTHbIE U NHble CBA3N MexAay
opraHusaumsaMu n prupmMmamMm pasINYHbIX rOCy0apCcTB. 3HAYeHVEM B COBPEMEHHbIX
YC/NIOBUAX NPUMEHEHNSA MaTepunasibHO-MPaBOBbIX HOPM, YHUPULMNPOBAHHbLIX B TaKUX
corsaleHnsax, Kak BeHcKasa KOHBeHUMSA 0 JOroBopax MexAyHapooHOW KyNan-rnpoaaku
ToBapoB 1980 r., 06bACHAETCA BKAOYEHME B HacCTb TpeTbio FTK PO n. 3 ¢T. 1186. B aTOM
MyHKTe npenycMoTpeHo criefytoLee rnojioxKeHume:

«Ecnn mexxayHapoaHbln Aorosop P® cooep>XuUT MaTepuasibHO-NpaBoBble HOPMbI,
rnognexawme npMMeHeHMIo K COOTBETCTBYOLEMY OTHOLLEHWIO, onpenesieHne Ha OCHOBe
KOJIJIN3NOHHbLIX HOPM MpaBa, MPUMEHNMOro K BOonpocam, NOJSIHOCTLIO YperyampoBaHHbIM
TakUMN MaTepunaibHO-NPaBoOBbIMN HOPMaMU, NCKJTIOHaEeTCA».



3710 nonoxkeHue MK PO o3Ha4vaeT, 4TO NMPUOPUTETOM MOJIb3yeTCs MaTepunasibHO-NMpaBoBas
HOpMa, NpeaAyCMOTPEHHasa MexaAyHapoaHbIM A0roBopoM. MoaToMy npobnema
onpeneneHns B faHHOM cJly4ae Ha OCHOBE KOJIJIN3MOHHOMN HOPMbI NpaBa, Noase)xallero
nPUMeHeHuto, oTrnajgaer.

MpenmyLllecTBa NPUMEHEHNS MaTepnaabHO-NMPaBOBOro METoAa COCTOST B C/ieAyOLEM:

1) ero ucnonb3oBaHue co3gaeT ropasfo 6onbLUYIO onpeaeneHHOCTb 415 YH4aCTHUKOB
COOTBETCTBYIOLLMUX OTHOLWIEHW, MOCKOJIbKY U UM, U TEM OpraHaMm, KoTopble byayT nx
NPUMEeHATb (HanpuMep, B CJlydae BO3HUKHO.



